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Transportation Order in Council

provided in subsequent weeks, until the 5,500 rail car
amount is reached in week four.
In addition to the Order in Council, Minister Ritz
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announced that the Harper Government will table

significant service obligations on Canadian National

legislation in the House of Commons on March 24th

Railway Company (“CN”) and Canadian Pacific

or shortly thereafter, in order to ensure continued

Railway Limited (“CPR”). Minister of Transport Lisa

efficient movement of agricultural products. The

Raitt and Minister of Agriculture and Agri-food Gerry

government’s

Ritz announced that the government has issued an

movement of grain and agricultural products and did

Order in Council pursuant to section 47 of the

not address underperformance of CN and CPR’s

Canada Transportation Act,
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thereby ordering CN

and CPR to increase their shipments of grain.

announcement

focused

on

the

shipments of products in other industry sectors. As
such, questions remain as to the manner by which
the government intends on balancing the interests of

Under the Order in Council, CN and CPR will be

those

required to each move a minimum quantity of

agricultural sector.

shippers

and

industries

outside

of
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500,000 metric tonnes of grain – equivalent to 5,500
rail cars – per week. The two rail companies will in

Section 47 Orders

addition be required to provide data and reports to
the government on a weekly basis, demonstrating

Under section 47 of the Act, the Governor in Council

their compliance with the Order in Council. Where the

(“GIC”) has special powers to take any step that it

mandated levels of grain shipments are not met, the
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government has indicated that it will prosecute and

transportation system. As a precondition of such

seek penalties of $100,000 a day. The Order is

action,
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extraordinary disruption to the effective continued

subsequent 90-day periods.

operation of the national transportation system exists

essential

the
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to
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the

satisfied

national

that

“an

or is imminent” and that “failure to act under this
The rail companies are granted a four week “ramp

section would be contrary to the interests of users

up” period prior to reaching the full 5,500 rail car

and operators of the national transportation system”.

requirement. With both CN and CPR currently

In addition, there must be no other provisions that are

shipping approximately 2,500 rail cars a week, rail

sufficient or appropriate to remedy the situation and

shipments are required to increase by 200 rail cars in

counter the actual or anticipated damage caused by

the first week, and with exponential increases

the disruption.
Under section 47, penalties for contravening an order
issued by the GIC are, in the case of a corporation,
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Canada Transportation Act, SC 1996, c 10 (“Act”).

fines up to $100,000 for each day the order is
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contravened. In addition, while orders made under

The federal government’s response to the Panel’s

section 47 are limited to 90 days, subsequent orders

report indicated that it intended to implement

or renewals are permitted and have been upheld by

improvements to the rail supply chain and introduce

the courts, even as part of a “long-standing

legislation to give shippers the right to a service
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solution”. Finally, Orders in Council have been given

agreement with the railways and provide a process to

wide deference by the courts, which have stated that

establish an agreement if commercial negotiations

“it would take an egregious case to warrant the Court

fail. The federal government’s intentions culminated

striking down an Order in Council.”
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with the introduction and passage of Bill C-52, the
Fair Rail Freight Service Act, which received Royal
Assent on June 27, 2013. 5

Economic Context and Recent
Developments

Despite such federal government actions, issues

Reliable and effective rail freight service is an integral

remain in respect of rail service obligations, with

component of Canadian businesses’ access to

stakeholder groups and rail customers expressing

markets, with Canadian producers often relying on

continued dissatisfaction with rail freight service and

rail to move goods further into the supply chain. This

often expressing frustration at their inability to ship

is particularly true for high volume and low per-unit

goods in a timely manner. 6 To compound matters,

value commodity products, where rail customers and

since June 2012, CPR continued to reduce engines

shippers are often captive to CN or CPR.

and

railcars

by

43

percent

and

35

percent

respectively, taking 400 locomotives and 2,700
In recent years, dissatisfaction by rail shippers with
the level of service offered by railways led the federal
government to initiate changes to Canada’s rail
freight landscape. The Rail Freight Service Review
was launched in 2008, and in December 2010 the
Rail Freight Service Review Panel submitted a final

http://www.tc.gc.ca/media/documents/policy/TP_150
42_Final_Report_EN_WEB.pdf [“Final Report”].

report after significant stakeholder consultations. 4
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See for example: Mining Association of Canada,
Submission to the Standing Committee on
Transportation and Infrastructure, February 28, 2013
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See for example: Pro-West Transport Ltd. v.
Canada (Attorney General), 2006 FC 881, where the
Federal Court noted that the “Stability could hardly
be achieved if the orders could not facilitate a more
long-standing solution.”

Also see: Brian Cross, “Rail service legislation
showing little effect” The Western Producer,
February 7, 2014, online:
http://www.producer.com/2014/02/rail-servicelegislation-showing-little-effect/, quoting from Grain
Elevators Association executive director Wade
Sokbowich.
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See for example: Thorne's Hardware Ltd. v. The
Queen, [1983] 1 SCR 106.
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railcars out of service, and reducing its workforce by
27 percent.

up by shipments of crude oil – a ten-fold increase in
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the last three years. 11

Such reductions in service are further complicated by
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